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REVI EW of a decision of the Court of Appeals. Reversed.

11 DAVID T. PROSSER, J. The State of Wsconsin (State)
seeks review of a published decision of the court of appeals
reversing a judgnent of the Waukesha County Circuit Court, Donald
J. Hassin, Jr., Judge.' The defendant, Timpthy M Secrist, was
convicted of unlawfully possessing tetrahydrocannabinol (THC), a
controll ed substance which is the active ingredient in marijuana.
Bef ore accepting the defendant's plea, the circuit court denied
the defendant's notion to suppress physical evidence of the
substance as well as acconpanyi ng paraphernalia, ruling that the
evi dence had been seized incident to a |lawful arrest. The court
of appeals reversed, concluding that the arrest had not been
supported by probable cause, and the subsequent seizure was

therefore invalid.

! State v. Secrist, 218 Ws. 2d 508, 582 N.W2d 37 (Ct. App.
1998) .
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12 The issue presented to the court is whether the odor of
a controll ed substance may provide probable cause to arrest, and,
if so, when. W conclude that the odor of a controlled substance
provi des probable cause to arrest when the odor is unm stakable
and may be linked to a specific person or persons because of the
circunstances in which the odor is discovered or because other
evidence |inks the odor to the person or persons. |In this case,
a police officer detected the strong odor of marijuana com ng
from the direction of the defendant inside an autonobile. The
def endant was the operator and sole occupant of the autonobile.
In these circunstances, the strong odor of marijuana provided
probabl e cause to arrest the defendant. Accordingly, we reverse
the court of appeals.

FACTS

13 On the Fourth of July, 1996, Andrew J. Szczerba, a city
of New Berlin police officer, was directing traffic at the
intersection of Moorland Road and Coffee Road in New Berlin,
during an |Independence Day parade. Oficer Szczerba was wearing
his police uniform Between 2:00 and 2:15 p.m, the defendant

drove up to the officer in a tan 1977 Chevrolet Inpala to ask

di rections. The driver's w ndow was open. The defendant was
alone in his car. The defendant was two to three feet from
O ficer Szczerba when he began asking directions. The officer

i medi ately snelled a strong odor of marijuana comng from the
aut onobile. He recognized the odor fromhis police training and
his frequent contact with marijuana over 23 years experience as a

police officer.
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14 After detecting the strong odor, Oficer Szczerba
directed the defendant to pull his car over to the side of the
r oad. The defendant conpli ed. O ficer Szczerba approached the
vehicle and told the defendant to get out of his car. O ficer
Szczerba then placed the defendant under arrest for possession of
mar i j uana.

15 Soon thereafter, several other officers arrived at the
scene. O ficer Douglas Johnson conducted a search of the
autonobile and found a marijuana cigarette with an attached
"roach clip" in the ashtray next to the driver's seat.

PROCEDURAL HI STORY

16 On Septenber 16, 1996, the State of Wsconsin filed a
crimnal conplaint charging the defendant with one count of
possession of a controlled substance (THC) in violation of Ws.
Stat. § 161.41(3r) (1993-94)2? and one count of possession of drug
paraphernalia contrary to Ws. St at . § 161.573(1).° The
defendant noved to suppress the physical evi dence seized
followng his arrest on grounds that the arrest was illegal. The
court conducted an evidentiary hearing at which only Oficer

Szczerba testified. ® The testinony included the follow ng

2 Al references to the Wsconsin Statutes are to the 1993-
94 version unl ess otherw se not ed.

® The statutes were subsequently amended and renunbered to
Ws. Stat. 88 961.41(3g)(e) and 961.573(1), respectively, by
1995 Ws. Act 448, 88 262 and 313, effective July 9, 1996.

* Officer Johnson was present at the hearing but did not
testify because the defendant stipulated to the evidence seized.
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exchange between an Assistant District Attorney and Oficer

Szczer ba:

Q Was the wi ndow down when you were speaking to
t he subject?

A Yes, it was.

Q And as you were speaking to the subject, how
far away were you from hi m approxi matel y?

A Probably within two — or probably within two
feet of the subject, two or three feet.

Q kay. And in speaking to him did you nake
any physical observations about hinf?

A About him personally, not really.

Q Ckay. Did you detect any type of odor at
al1?

A Yes, | did. | detected a strong odor of
mar i j uana.

Q Oficer, was there anything else other than
t he odor of what you believed to be marijuana that |ead
[sic] you to believe he may be under the influence of
marij uana or sone type of drug?

A Like | said previously after | got himout of
the car his balance mght have been a little bit off,
perhaps his speech was not slurred but maybe a little
bit haulting [sic], but I hadn't nmet himbefore, so I'm
not really sure what his normal pattern is.

Q When you are tal king about his speech, that
was after you renmoved him from the car or when you
first had contact with hinf

A | woul d say bot h.

Tr. at pp. 11, 16.

17 At the conclusion of the evidentiary hearing, the court
asked the parties for their positions in witing. At a later
hearing, the court denied the notion to suppress. The court
found that Oficer Szczerba snelled a strong odor of marijuana,
that this odor was comng directly from the area where the
def endant was seated in the autonobile, and that the defendant

was the only occupant of the vehicle. Consequently, the court
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concl uded that probable cause existed to arrest the defendant,
and the subsequent search of defendant's autonobile was conducted
incident to a lawful arrest.

18 On March 17, 1997, pursuant to a plea agreenment, the
def endant pleaded no contest to the charge of possession of a
controlled substance. The drug paraphernalia charge was
di sm ssed and read in by the State.

19 On appeal, the court of appeals reversed the circuit

court's decision, adopting the rationale in People v. Hil ber, 269

N.W2d 159 (Mch. 1978), a case in which the M chigan Suprene
Court held that while the odor of burned marijuana gives reason
to believe that a crime has been commtted, marijuana odor com ng
froma car is not enough to establish that its occupant was the
person who snoked the marijuana. The court of appeals found that
as in Hlber, one elenent of probable cause to arrest was
m Ssi ng: namely, that it was the defendant who probably
commtted the possession crine. The court of appeals therefore
concl uded that the odor of marijuana emanating from an autonobile
with a sol e occupant does not establish probable cause to arrest.

110 This court granted the State's petition for review on
the issue of whether the odor of a controlled substance such as
marij uana may provide probable cause to arrest.

STANDARDS OF REVI EW

11 W turn first to the standards of review to be applied
inthis case. In reviewing an order granting or denying a notion
to suppress evidence, this court will uphold a circuit court's

findings of fact unless they are clearly erroneous. Ws. Stat.
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8§ 805.17(2); State v. R chardson, 156 Ws. 2d 128, 137, 456

N. W2d 830 (1990). Nonethel ess, the question whether the odor of
marij uana constitutes probable cause to arrest "is a question of
constitutional fact involving the application of f eder al
constitutional principles which this court reviews independently

of the conclusions of the circuit court." State v. Mtchell, 167

Ws. 2d 672, 684, 482 N W2d 364 (1992). See also State .

Cl appes, 136 Ws. 2d 222, 235, 401 NW2d 759 (1987). It is thus
subject to independent review and requires an independent
application of the constitutional principles involved to the

facts as found by the circuit court. See State v. Turner, 136

Ws. 2d 333, 344, 401 N.W2d 827 (1987).
ANALYSI S
12 The Fourth Amendnent to the United States Constitution
and Article I, 8 11 of the Wsconsin Constitution establish the
right of persons to be secure from unreasonable searches and

sei zures.? This court traditionally interprets the two

> The Fourth Anmendnent to the United States Constitution
provi des:

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall I ssue, but upon probable cause,
supported by OCath or affirmation, and particularly
describing the place to be searched, and the persons or
things to be seized.

Article I, 8 11 of the Wsconsin Constitution provides:

The right of the people to be secure in their persons,
houses, papers, and effects against unreasonable
searches and seizures shall not be violated; and no
warrant shall issue but upon probable cause, supported
by oath or affirmation, and particularly describing the
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constitutional provisions in concert. As a result, the
devel opment of search and seizure law in Wsconsin parallels the
devel opment of search and seizure law by the United States

Suprene Court. State v. Andrews, 201 Ws. 2d 383, 389, 549

N.W2d 210 (1996). Under both the Fourth Anmendnent and Article
I, 8 11 of the Wsconsin Constitution, probable cause nust exist
to justify an arrest.

113 It may be helpful at the beginning of our analysis to
note the distinction between probable cause to search and
probable cause to arrest.® Generally, the same quantum of
evidence is required whether one is concerned with probable cause

to search or probable cause to arrest. State v. Kiper, 193 Ws.

2d 69, 82, 532 N.W2d 698 (1995) (citing 1 LaFave, Search and

Sei zure: A Treatise on the Fourth Amendnent, 8§ 3.1(b), at 544

(2d ed. 1987)). However, while the two determ nations are
measured by simlar objective standards, the two determ nations
require different inquiries. Under an analysis of probable cause
to search, the relevant inquiry is whether evidence of a crine

w |l be found. See 2 LaFave, Search and Seizure, § 3.1(b), at 7-

8 (3rd ed. 1996). Under an analysis of probable cause to arrest,

place to be searched and the persons or things to be
sei zed.

® A law enforcenent officer nmay tenporarily stop a person to
i nvestigate suspicious activity even wthout probable cause to
search or arrest. See Terry v. GChio, 392 U S 1 (1968). See
also Ws. Stats. § 968.24 (authorizing tenporary questioning
w thout arrest). The defendant conceded in oral argunent that
there was sufficient evidence for a Terry stop.
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the inquiry is whether the person to be arrested has commtted a
crime. See id.

14 This case involves both an arrest and a search incident
to that arrest. The primary focus nust be on the | awful ness of
the arrest.

PROBABLE CAUSE TO SEARCH

115 Had O ficer Szczerba started out by conducting a search
of the defendant's autonobile after snelling the strong odor of
marijuana comng fromthe vehicle and then had used the evidence
sei zed as the foundation for defendant's arrest, we would have an
easier case in which probable cause for both the search and
subsequent arrest woul d have been evi dent.

16 This court has recognized that the warrantl ess search
of an autonobile is justified when a police officer has probable
cause to believe that an autonobile, found in a public place,
contains evidence of a crine. No showing of exigent

circunstances is required. See State v. Caban, 210 Ws. 2d 597,

607, 563 N.W2d 501 (1997); State v. Wber, 163 Ws. 2d 116, 137,

471 N.W2d 187 (1991), cert. denied, 511 U. S. 1097 (1994); State

v. Tonmpkins, 144 Ws. 2d 116, 137-38, 423 N.W2d 823 (1988). The

unm st akabl e odor of marijuana com ng from an autonobil e provides
probable cause for an officer to believe that the autonobile
contains evidence of a crinme. Consequently, as the parties here

concede, there would have been probable cause to search the
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defendant's car once the officer snelled the strong odor of
marij uana emanating fromthe vehicle.’
17 This conclusion is consistent wth rulings in other

jurisdictions. For instance, in State v. Judge, 645 A 2d 1224,

1228 (N.J. 1994), the court stated that "[a]n odor of burnt
marijuana creates an inference that marijuana is not only
physically present in the vehicle, but that sone of it has been

snoked recently." The court in Judge concluded that the odor of

marijuana is enough to provide probable cause to initiate a
search. Judge, 645 A 2d at 1228. For federal cases in accord,

see United States v. McSween, 53 F.3d 684 (5th GCr. 1995), cert.

denied, 516 U S. 874 (1995); United States v. Ni cholson, 17 F.3d

1294 (10th Cir. 1994); United States v. Thomas, 12 F.3d 1350 (5th

Cir. 1994); United States v. Garza, 10 F.3d 1241 (6th Cr. 1993);

United States v. Reed, 882 F.2d 147 (5th G r. 1989). For state

cases, see State v. Harrison, 533 P.2d 1143 (Ariz. 1975); State

v. Raynond, 516 P.2d 58 (Ariz. C. App. 1973); State v. Zanora,

559 P.2d 195 (Ariz. C. App. 1976); Rogers v. State, 205 S. E. 2d

901 (Ga. App. 1974); State v. McDonald, 856 P.2d 116 (Kan.

1993); Hart v. State, 639 So. 2d 1313 (Mss. 1994); State v.

Fuente, 871 S.W2d 438 (Mdb. 1994); State v. Daly, 274 N W2d 557

" As a general rule, the governnent nust obtain a warrant in
order to conduct a search unless it can show exigent
ci rcunst ances. There is an "autonobile exception” to this rule
dating back to Carroll v. United States, 267 U S. 132 (1925).
See discussion in State v. Wsum erski, 106 Ws. 2d 722, 738, 317
N. W2d 484 (1982). The issue in this case turns on whether the
evidence was sufficient to support an arrest, not whether the
police should have obtained a warrant.
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(Neb. 1979); State v. Capps, 641 P.2d 484 (N.M 1982), cert.

deni ed, 458 U. S. 1107 (1982); Lozoya v. State, 932 P.2d 22 (l.

Cr. 1996); Mulden v. State, 576 S.W2d 817 (Tex. Crim App.

1978); State v. Conpton, 538 P.2d 861 (Wash. App. 1975).°8

18 The "quantum of evidence" that would provide probable
cause for a search will not provide probable cause for an arrest
unl ess the evidence of crinme can be linked to a specific person.

In this case, the court nust decide whether the odor of
marijuana, which in the circunstances here would have justified a
search of the defendant's autonobile, is enough to justify arrest
of the defendant.

PROBABLE CAUSE TO ARREST

19 "Probable cause is the sine qua non of a [|awul

arrest." Mtchell, 167 Ws. 2d at 681. Probable cause to arrest
is the quantum of evidence wthin the arresting officer's
knowl edge at the tinme of the arrest which would | ead a reasonabl e
police officer to believe that the defendant probably commtted

or was commtting a crine. 1d.; State v. Koch, 175 Ws. 2d 684,

701, 499 N.W2d 152 (1993); Ws. Stat. § 968.07(1)(d) ("A |aw

8 Even a trained dog's snelling of controlled substances —

in situations where a human being m ght not be able to detect the
sane odor — has been found to provide probable cause for a
sear ch. “In light of the careful training which these dogs
receive, an 'alert' by a dog is deenmed to constitute probable
cause for an arrest or search if a sufficient showng is nmade as
to the reliability of the particular dog used in detecting the
presence of a particular type of contraband.” 1 LaFave, Search
and Sei zure, 8§ 2.2(f), at 450 (3rd ed. 1996). See, e.g., United
States v. Moral es-Zanora, 914 F.2d 200 (10th Gr. 1990); United
States v. Race, 529 F.2d 12 (1st Gr. 1976); Doe v. Renfrow, 475
F. Supp. 1012 (N.D. Ind. 1979), aff'd in part, 631 F.2d 91 (7th
Cr. 1980).

10
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enforcenment officer may arrest a person when . . . [t]here are
reasonabl e grounds to believe that the person is commtting or
has commtted a crinme."). There nust be nore than a possibility
or suspicion that the defendant conmtted an offense, but the
evi dence need not reach the |evel of proof beyond a reasonable
doubt or even that guilt is nore likely than not. Mtchell, 167

Ws. 2d at 681-82. \Whether probable cause exists in a particular

case nmust be judged by the facts of that case. 1d. at 682.
120 In Mtchell, the court applied these principles to a
set of facts nmuch like the facts here. One of the issues

presented was whether probable cause existed to arrest the
def endant based on the odor of marijuana and snoke inside a
vehi cl e.
21 The defendant in Mtchell argued that he was arrested
solely on the basis of the odor of marijuana. He contended that
the odor of burned marijuana nerely indicates that marijuana had
been present, while the odor of unburned marijuana indicates that
marijuana is present. Id. Based on this distinction, the
def endant argued that the odor of burned narijuana al one may not
establish probable cause to arrest. W did not address that
i ssue because the facts of the case reveal ed that there was snoke
in the vehicle as well as nmarijuana odor. Utimtely, we held
that "[b]ased on the presence of both the odor of marijuana and
the snoke, [the officer] had reason to believe that defendant,
his passenger, or both had been snoking marijuana, and thus

possessing, marijuana." 1d. at 684.

11
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122 The defendant in this case constructs a simlar
ar gunent . He asserts that because the odor was of burned
marij uana, as opposed to burning or unburned marijuana, there was
no indication as to when the marijuana had been snoked or by
whom  The defendant contends that the odor of snoke |lingers and
may establish that a crinme has been commtted but that this
lingering snell is not enough to establish that the occupant of
the vehicle was the person who snoked the marij uana.

123 The defendant relies on Hlber, 269 N.W2d 159, as did
the court of appeals, to support his argunent. In Hilber, the
M chigan Suprene Court concluded that the odor of burned
marijuana did not provide probable cause to arrest. The court
required that an officer's opinion regarding the length of tine
the odor of marijuana had been present be an infornmed opinion
identifying a specific tinme frame in which the marijuana was

bur ned. ld. at 164. The court st ated:

| f an officer has been trained, or otherw se has becone
experienced, in determining the length of tinme
mar i j uana odor has been present, and is able to state
on the basis of such training or experience that the
strength of the odor indicates a particular tinme frame
and that his observation of the autonobile in that tine
frame or other circunstances are such as to justify the
conclusion that the occupant was the person who snoked
the marijuana, a conclusion that the occupant was the
snoker woul d be reasonabl e.

ld. at 164 n.13. The court reasoned that the state did not
di scharge its burden of establishing the reasonabl eness of the
officer's conclusion that it was the defendant who snoked the

marijuana in the autonobile because the officer had no training

12
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or experience to enable him to accurately determ ne whether
marijuana was burned within a relevant tine frame. 1d. at 165.

24 The Hilber decision canme out of a sharply divided
court. The conplete facts of the case can be discerned only by
reading both the Mchigan Suprenme Court's decision and the
decision by the court of appeals.?® Al t hough we respect the
deci sion of our sister court, we cannot enbrace it.

25 Probable cause to arrest requires evidence that would
| ead a reasonable police officer to believe that the person to be
arrested has conmmtted or is commtting a crine. Because the
requi site evidence need not even show that guilt is nore likely
than not, it does not conpel the degree of technical certainty

the Mchigan court set out in Hilber. In State v. Kiper, 193

Ws. 2d 69, 83, 532 N.W2d 698 (1995), we stated that "probable
cause eschews technicality and legalisns in favor of a 'flexible,
common-sense  neasure  of the plausibility of particul ar
conclusions about human behavior.'" (citations omtted).

Li kewise, in State v. Wsumerski, 106 Ws. 2d 722, 739, 317

N. W2d 484 (1982), we said:

In regard to probable cause, the suprene court has
stated that '[the Court] deal[s] wth probabilities.
These are not technical; they are the factual and

practical considerations of everyday life on which
reasonable and prudent nen, not |egal technicians,
[ must] act.'’ Brinegar v. United States, 338 U S. 160,
175 (1949). . . . Those factual and practica

considerations are tested by whether they would |ead
any reasonable police officer to believe what was
probabl e under the existing circunstances.

°® See People v. Hilber, 245 N W2d 156 (Mch. C. App.
1976) .

13
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26 In Texas v. Brown, 460 U. S. 730, 742 (1983), the United

States Suprene Court said with respect to probabl e cause:

The process does not deal with hard certainties, but
with probabilities. Long before the law of
probabilities was articul ated as such, practical people
formul ated certai n comon-sense concl usi ons about human
behavior; jurors as factfinders are permtted to do the
sane — and so are | aw enforcenent officers.

These cases denpnstrate that an officer's conclusions nust be
reasonabl e under the circunstances, not technically certain.

127 A half century ago, in Johnson v. United States, 333

US 10, 13 (1948), the Suprene Court observed that probable
cause for a search warrant of a notel room could be based upon a
di stinct odor where the officer is "qualified to know the odor."
"I ndeed," said the Court, "[odor] m ght very well be found to be
evidence of nost persuasive character.” Id. The Fourth
Amendnent does not bar |aw enforcenent officers from draw ng the
usual inferences which reasonabl e people draw from evi dence.

28 This sanme analysis applies to probable cause for
arrest. The mjority rule in the United States is that in
appropriate circunstances, odor may serve as the basis or the

princi pal basis for probable cause to arrest. See, e.g., State

v. Cooper, 636 P.2d 126 (Ariz. C. App. 1981); Brunson v. State,

940 S.W2d 440 (Ark. 1997); People v. Nichols, 81 Cal. Rptr. 481

(Cal. C. App. 1969); People v. Barcenas, 59 Cal. Rptr. 419

(Cal. C. App. 1967); People v. Oson, 485 P.2d 891 (Colo. 1971);

Ford v. State, 377 A 2d 577 (Ml. C. Spec. App. 1977); A M nor

Boy v. State, 537 P.2d 477 (Nev. 1975); State v. Huff, 826 P.2d

14
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698 (Wash. C. App. 1992); State v. Hammond, 603 P.2d 377 (\Wash.
Ct. App. 1979).

29 It is inportant in these cases to determ ne the extent
of the officer's training and experience in dealing with the odor
of marijuana or sone other controlled substance. The extent of
the officer's training and experience bears on the officer's
credibility in identifying the odor as well as its strength, its
recency, and its source. \Wile corroboration by another officer
is not required, corroboration can be helpful in firmng up the

reasonabl eness of the officer's judgnents. See Cooper, 636 P.2d

at 127; Hammond, 603 P.2d at 378.

130 What is inperative, however, is that the officer be
able to link the unm stakable odor of marijuana or sone other
controlled substance to a specific person or persons. The
I i nkage nust be reasonabl e and capable of articul ation.

131 Odor is defined as "the property or quality of a thing
that affects, stinulates, or is perceived by the sense of snell."

The Anerican Heritage Dictionary of the English Language 1254

(3d ed. 1992). The "thing" is the source of the odor. The odor
which is a property or quality of that "thing" does not appear in
a vacuum It always appears in sonme set of circunstances. The
nature of those circunstances may provide the additional basis
for the |inkage between the "thing" and a specific person.
Sonetinmes, proximty between odor and a person will provide the
| i nkage necessary for probable cause. Sonetines it wll not.

132 In Mtchell, 167 Ws. 2d 672, the strong odor of

marijuana conbined wth snoke in a vehicle pointed to defendant

15
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Mtchell, who was sitting in the driver's seat. In dson, 485
P.2d 891, suspicious behavior foll owed by odor nmade the case. In
Huff, 826 P.2d 698, odor and furtive gestures provided the
connection. *°

133 W& hold that the odor of a controlled substance my
provi de probable cause to arrest when the odor is unm stakable
and may be linked to a specific person or persons because of the
particular circunstances in which it is discovered or because
ot her evidence at the scene or elsewhere links the odor to the
person or persons.

134 We believe a common sense conclusion when an officer
snells the odor of a controlled substance is that a crime has
probably been comm tted. This state does not require that an
officer establish with technical certainty that the controlled
subst ance was used during a specific tine. Rat her, the officer
wi |l have probable cause to arrest when the quantum of evidence
within the officer's know edge at the tinme of the arrest would

lead a reasonable police officer to believe that the defendant

1 1'n Huff, the court wote:

. [ Plrobable cause to arrest the
occupants of a car for possession of a
controlled substance exists when a trained
of ficer detects that the odor of a controlled
substance is emanating froma vehicle. . . .
O her facts supportive of probable cause
include furtive novenents and lying to the
police, both of which evidence consciousness
of guilt.

State v. Huff, 826 P.2d 698, 701 (Wash. Ct. App. 1992)(enphasis
suppl i ed).

16
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probably commtted or was conmtting a crine. Mtchell, 167 Ws.

2d at 681; Koch, 175 Ws. 2d at 701. If under the totality of

the circunstances, a trained and experienced police officer
identifies an unm stakable odor of a controlled substance and is
able to link that odor to a specific person or persons, the odor
of the controlled substance w Il provide probable cause to
arrest. The strong odor of marijuana in an automobile wll
normal Iy provide probable cause to believe that the driver and
sole occupant of the vehicle is linked to the drug. The
probability dimnishes if the odor is not strong or recent, if
the source of the odor is not near the person, if there are
several people in the vehicle, or if a person offers a reasonable
expl anation for the odor.

35 Turning to this case, we conclude that the totality of
the circunstances within Oficer Szczerba's know edge at the tine
he made the arrest would have |l ed a reasonable police officer to
believe that the defendant probably commtted a crine. To sum
up, on a holiday afternoon, the defendant drove up to a uniforned
police officer and asked him for directions in halting speech
The officer, a trained veteran of the New Berlin police
departnment with 23 years experience, imediately snelled a
strong, unm stakable odor of marijuana comng from defendant's

vehicle. ' The defendant was the sole occupant of the vehicle.

1 The court of appeals declined to place the adjective
"strong” in front of the word "odor", although the officer
testified that he detected "a strong odor of nmarijuana.” I t
substituted the adjective "nere" which it borrowed from a
Pennsyl vania case. Secrist, 218 Ws. 2d at 514, 515.

17



No. 97-2476-CR

The trial court found that the odor of marijuana was com ng from
the area where the driver was seated in the vehicle. These
facts, taken together, constituted probable cause for Oficer
Szczerba to believe that the defendant had conmitted a crinme.*?
Because the defendant's arrest was grounded on probable cause
the search of his autonobile incident to his arrest was valid.
The evidence should not have been suppressed. Accordingly, the
deci sion of the court of appeals is reversed.

By the Court.—JFhe decision of the court of appeals is

rever sed

2 A reasonably prudent person would not normally drive up
to a uniformed police officer to ask directions when the person's
car snelled strongly of marijuana. Wil e the defendant did not
show a consciousness of guilt, his conduct was not prudent and
suggested that his judgnent was i npaired. No one contends that
O ficer Szczerba should have permtted this defendant to drive

away. The defendant contends that the officer should have
stopped the vehicle, searched it for drugs, and then nade an
arrest. This scenario would require us to approve the

defendant's detention during the search while disapproving his
arrest.
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